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TWILIGHT FOR TAXPAYERS 


By ELDRIDGE HART, Winter Park, Florida 


With the booming of guns, roars and blasts from radios, to say nothing of the 
constant internal fret and worry which each one hears within himself, it is quite apparent 
that taxpayers in general have not heard the quiet but firm voice of our U. S. Supreme 
Court in some of its recent tax decisions. 


During the past few years Federal Tax cases constituted the largest group of eases 
by subject matter on the Court’s docket. In addition, there has also developed a new 


economic philosophy on Taxation in both the legislative and executive branches of our 
Government. 


As one observer has stated: 


“The lines of the new attack stand out even in a highly technical field 
such as income taxation. Here the cases come along in never ending 
parade; and, at every opportunity, the Court has erased fine distinctions, 
demolished esoterie dialectic, torn away corporate veils, looked to the 
realities of transactions. As a result an ingenious mosaic of theology 
is being swept into the discard; and for the first time in its history, 
the law of the income tax begins to stand out as a simple, clear-cut, 
consistent body of judicial utterances.” 


Furthermore, the record clearly reflects a “Two-strike” standing of a taxpayer even 
before his case is argued before the Court. In the 1937 Term 21 applications for 
certiorari by taxpayers were granted and 100 denied; for 1938, 16 were granted and 
94 denied; for 1939, 21 were granted and 119 denied. For the Government, in 1937, 
26 were granted and 10 denied; in 1938, 18 were granted and 10 denied; in 1939, 25 
were granted and none denied. 


But a conclusion should not be drawn from these figures that a taxpayer faces a 
prejudiced court, but rather that the arguments now presented are scrutinized less thru 
tke microscope of pure legal concepts than by economie principles of supply (from 
taxpayers) and demand (by the Government). Whatever the explanations or reasons 
may be, it has become most obvious that the marked transition in the majority of the 
present court’s views upon the subject of Taxation precludes any further straining at 
legal distinctions or concepts. As stated by Justice Black in the case of Helvering v. 
Lazarus & Co., 308 U. S. 252, 60 S. C. 209: 


“In the field of Taxation, administrators of the laws and the Courts 
are concerned with substance and realities, and formal written docu- 
ments are not rigidly binding.” 


And to further illustrate the present attitude of the Court one can now ponder the 
pronouncement from Corliss v. Bowers, 281 U. S. 376, 50 S. Ct. 336: 


“We eannot too often reiterate that taxation is not so much concerned 
with the refinements of title as.it is with actual command over the 
property taxed —the actual benefit for which the tax is paid.” 


; 
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One of the cornerstones defining “Income” was elaborately set forth in 1920 (Eisner 
v. Macomber, 252 U. S. 189) yet we now find, in the case of Helvering v. Bruun (309 
U. S. 461) a concept of “Economie Gain” which marks either a further field for explora- 
tion of what is taxable income or else a confused limitation for the average laymen. 
Even the case of Helvering v. Horst (61 S. Ct. 144) forced the Court to emphasize 
the principle that “one who has enjoyed the economic benefits and gain of the income” 
should be taxed. As a result, the holder of a bond, the coupons of which he had made 
a gift, will be taxed on the yearly increase in its value primarily because such a method 
is a feasible way of taxing “economic gain.” 


Another “stop signal” was definitely indicated in the case of Helvering v. LeGierse, 
61 S. Ct. 646, where disposition of the issue was reached by noting the difference between 
“insurance” and “investment.” 


As the Court so pungently expressed it, 


“the insurance contract looks like an insurance policy, contains all the 

usual provisions of one, and could have been assigned or surrendered 
without the annuity. Certainly the mere presence of the customary 
provisions does not create risk, and the fact that the policy could 
have been assigned is immaterial, and the two policies counteracted 
each other.” 


As a result, the Court held that the amounts were taxable under Par. 302-C Revenue Act 
of 1926, as amended, as a transfer to take effect in possession or enjoyment at or 
after death. 


Stripped of all refinements, and startling in its naked brillianey, is the all-embracing 
and practically final curtain to all legal legerdemain, expressed by Justice Frankfurter 
in the famous “Hallock” case (60 S. Ct. 444). 


“The law of contingent and vested remainders is full of casiustries in 
the art of conveyancing, and gossamer distinctions possess no relevance 
for tax purposes.” 


If this means that only practical business principles shall be the criterions for 
analyzing transactions for assessing taxes, it becomes quite clear that this broad and 
expansive position would obviously permit the Court to brush aside most any ease and 
sustain a commissioner who looks to the essence of the transaction rather than the legal 
import thereof. As is stated further in this case: 


“Distinctions which originated under a feudal economy when land domi- 
nated social relations are peculiarly irrelevant in the application of 
tax measures now so largely directed toward intangible wealth.” 


And again the trumpet sounded when the Court in the Clifford case (309 U. S. 331) 
announced : 


“The Government may not be required to acquiesce in the taxpayer’s 
election of that form for doing business which is most advantageous 
to him. The Government may look at the actualities.” 


And this position is further fortified by the pronouncement in United Block Co. Ine. 
v. Helvering (123 F. (2d) 704, decided Dee. 1, 1941): 


“That a taxpayer accepts the advice of revenue officials at his peril.” 
So it would appear that taxpayers now are almost in the same position as that of 
a friend of a marine painter, who, upon being over-persuaded to paint his portrait 
replied, “Ail right, I’ll do that, but I caution you now, it’s going to look sort of like a ship.” 


| 
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REPORT OF AMERICAN CITIZENSHIP 
COMMITTEE 


“A latent, almost inactive democracy is being transformed into a ‘Demoeracy in 
Action’ in Florida, throughout its junior and senior high schools.” 


“The program boils down to the cure of an unhealthy condition which was unearthed 
by the Florida State Bar Association that for years Florida youth have taken for 
granted their liberties, the freedom and the happiness that are gained by living in a 
democracy. The program set out to bring back to these youth the sharp and practical 
significance of American Citizenship.” 


The foregoing is a quotation from an article appearing under the title of “Democracy 
in Action,” by John Forney Rudy, appearing in the weekly publication known as 
“Young People,” published in Philadelphia, and having an extensive circulation through- 
out the nation. It appeared in the edition of March 8th, 1942. 


As indicated, it refers to the activity of this Committee, and aptly deseribes at 
least the purpose of its program, if perhaps it over-estimates its accomplishments. 


This Committee has been in existence for approximately two years. 
countered a tremendous amount of inertia. 
discouraged us in our efforts. 


It has en- 
This was to be anticipated, and has not 
It is, perhaps, a fair criticism of the average American 
to say that he has always under-valued the intangible assets of his citizenship. Only 
in day of extreme peril are we persuaded to turn at all from our commercial perspective, 
and again revert to first and underlying principles by which our lives and destinies 
are really shaped and controlled. When the right to live in our own chosen way is 
threatened by force, and becomes the object of destruction by others, we offer a!l that 
we have—our property, our lives, our family associations, in defense. 


The days of war call forth from us whatever effort may be necesasry to win. 
It is much too often, however, that the days of peace go un-utilized, and are wasted. 


Because of a feeling of self-sufficiency and complacency, wars result from un-utilized 
and wasted days of peace. 


There could be no more conclusive illustration of the picture of indoctrination 
than that of the present conflict. The German people are fighting because they have 
been taught, at a time when they could be taught, that the German people are, and 
should be, dominant among the nations of the world. The common soldier of Japan 
will fight savagely because into him has been imbued from his birth, the idea that the 
highest reward of man is to die for the Emperor. These conceptions were not formed 


in a day, but over the. years. The educational processes of both of these nations have 
been tuned and directed toward that end. 


In this country, we have scorned indoctrination to a degree which may be unjustified. 
Free thinking has so saturated our way of life that we have grown careless to a great 


fault in teaching the very principles of government which make that free thinking 
possible. 


In the year passed, this Committee has directed its principal attention again toward 
operating within the school system of the State, a program espoused, promoted and 
presented by lawyers; of telling the school children of the State what it means to be 


an American citizen, and what they will lose if we pass under, or into a different 
form of government. 


We cannot say that we have accomplished as much during the year by far as we 
would have liked). What has been done is, and will remain, a credit to the lawyers 
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of the State of Florida. The people look, as they have always looked, to this profession 
for leadership, and the accomplishment of this Committee during the year has been 
considerably helped by this attitude. 


Activities have been carried on in a great many of the Counties of the State. 
In the City of Tampa, for example, the lawyers of that City have come in contact 
with more than thirty-five hundred school children in connection with the presentation 
of this program. The systematic presentation of the elements of American Citizenship 
by the lawyers of the City of Tampa has been one of the outstanding accomplishments 


of the year. Particularly should the work of William C. Brooker in this locality be 
commended to you. 


The work in Tampa attracted commendation and attention in the Tampa press— 
for instance, the Tampa Tribune of October 14th, 1941—and received wider publicity 
in an article appearing in the periodical “American Law and Lawyers,” published in 
Cincinnati, Ohio, under date of October 25th, 1941. 


In Lee and Collier Counties this program was under the able supervision of Jim 
Franklin. In Clearwater and Largo it was superbly handled by Alfred E. Marshall. 
In Orange County it was handled by Donald Walker; in Seminole County by Fred 
Wilson; in Columbia County by Brantley Brannon; in Leon County by Thomas Jean 
Ellis and Judge John P. Mack; and in Hamilton County by F. B. Harrell. All told, 
there were perhaps three to four hundred appearances by the attorneys in the schools 
throughout the State. Our best estimate of the number of school children actually 
contacted is in the neighborhood of seven to eight thousand. 


Some of these programs are still in progress. It is the hope of this Committee 
that this program will be continued into the future, and enlarged. The school authorities 
of the State are enthusiastic about it. They acknowledge a great debt to the lawyers 
who have participated in it, and to this Association for its sponsorship. For example, 
we quote from a communication received from William R. Boone, Principal of the 
Orlando Senior High School, as follows: 


“The work of the lawyers of our community in explaining the legal as well as the 
other phases of the constitution of the United States to the history students gave the 
students a practical and vital view of this great document”; and from R. L. Carter, 
Supervising Principal of the Tampa Public Schools: 


“T value these lectures as a splendid supplement to our civic course of instruction 
covering the development of the Bill of Rights, and our national constitution. We are 
distinctly proud of this cooperative effort between the Hillsborough legal profession 
and the publie schools.” 


In many of the schools, the students were required to write theses based upon the 
programs submitted. 


In addition to the major activities of the Committee just discussed, it has engaged 
in other activities. When the President of the United States designated May 18th, 
1941 as “I Am An American Day” this Committee was called upon to lend its aid and 
assistance in the observance of this day in Florida. As the day fell on Sunday, an 
effort was extended to have the religious services in as many cities and towns as it was 
possible to reach, utilized for the purpose of this observance. In Orlando, for example, 
the theme was followed in every pulpit in the City, and in those of Winter Park and 
Winter Garden. It is our understanding that a similar request will likely be made 
this year. 


The Committee was also instrumental in suggesting a citizenship theme as the 
basis of baccalaureate addresses to high schools and colleges throughout the State in 
connection with commencement exercises in 1941. 
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The subject was widely followed, and the theme satisfactorily recognized. 


During the year, this Committee received a contribution to aid in the forwarding of 
its work, in the amount of $100.00. The contributor, at his own request, remains 


anonymous. Such unexpended portion of this sum will be transmitted to the successor 
chairman. 


The school authorities of the State, and particularly Honorable Colin English, 
extended enthusiastic and very helpful cooperation. Mr. English’s office furnished 
2500 mimeographed copies of the outline used. Furthermore, he directed a letter to 
every County Superintendent in the State, bespeaking on behalf of this Committee 
the cooperation of all of them. We would like to add that in no instance have we 
learned that the school officials have been reluctant or less than enthusiastic in welcoming 
the lawyers into the schools. 


The work of this Committee has been the subject of addresses made to the Jack- 
sonville Bar Association; to the Dade County Bar Association, and to the Lions of 
the State of Florida, in their annual Convention assembly. It has cooperated with 
the State Defense Council by recommending speakers for the State Speakers’ Bureau. 
Certain of its members undertook to be judges in a contest for scholarships under the 
direction of Superintendent King of the Sanford Schools, and graded forty papers 
submitted to them on subjects relating to American citizenship. 


We earnestly recommend continuance of this Committee’s work, not only for the 
coming year, but that it be made a permanent part of this Association’s activities. 
The Committee was first established under the Presidency of J. Velma Keen. It has 
at least discovered ample reasons for its existence, and definite work to do. We earnestly 


urge that each member of this Association pledge his active support in its future 
activities. 


It is without doubt our highest ideal and incentive that this nation shall continue 
into the future as one of free men, with the rights and privileges of free men. It is 
also true that we are facing the greatest danger to this conception of government which 
this country has ever faced in its history. 


Accepting for granted that we shall be victorious in this war, the great influence 
of ideologies, far more insidious and treacherous than bombs or planes, are leaving 
their mark upon us. No man ever engaged in an encounter with others that he did 
not have to meet them on some common level to fight. 


The love of freedom is inherent in each child, but the knowledge of the means of 
obtaining it and preserving it does not come by right of heritage, but by right of 
instruction, and the histories of the world have disclosed the downfall of nation after 
nation which assumed that generation after generation would accept the high principles 
of government of those that preceded it. 


Our great struggle will be, and must be, to maintain the idea that ours is the best 
form of government under which to live. As Benjamin Franklin said when he announced 
his intention to approve the Constitution of the United States: “Much of the strength 
and efficiency of any government in procuring and securing happiness to the people 
depends on opinion—on the general opinion of the goodness of the government as well 
as of the wisdom and integrity of its governors.” 


J. Thomas Gurney, Chairman; W. C. Brooker, Alfred P. Marshall, Bart C. Riley, 
Thomas Jean Ellis, Fred R. Wilson, F. B. Harrell, Alfred A. Green, Alfred E. Sapp, 
John Fite Robertson, Marshall O. Mitchell, Frank D. Upchurch, Harry P. Johnson, 
Wallace E. Sturgis, Thad Carlton, Judson Freeman, James A. Franklin, Joseph B. Farish, 
W. B. Brannon, John R. Himes, John P. Mack. 


| 
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ANNUAL REPORT OF PUBLICATION COMMITTEE 


During the past year the Committee has held two formal meetings, the first at 
Tampa on March 27th, 1941, and the second at Gainesville on October 9th, 1941. How- 
ever, most of the problems of the Committee have of necessity had to be handled by 
correspondence. 


Modest increases in the advertising rates for space in the JouRNAL have been put 
into effect during the year; these yield moderately increased revenue. 


Careful study was made of a proposal that we join one or more of the law schools 
in the State and make the JouRNAL a combined Bar Association Journal and Law Review. 
This was found to be impracticable primarily because of our limited finances (the law 
schools being unable to pay any part of the cost of such a publication). 


During the year criticisms of the form and contents of the JourNAL have been 
solicited by the Committee from the members of the Association; also suggestions for 
improvements. All criticisms and suggestions have been given thorough consideration. 
Many constructive suggestions have been received but few could be adopted. The erux 
of the matter is that any substantial increase in the size of the JouRNAL is quite beyond 
our finances. The JouRNAL costs us approximately $200.00 per issue to publish. We 
cannot increase this cost without getting the money from some place; and no such place 
is in sight. It will be recalled by “old-timers” that in the beginning the JouRNAL was 
larger in size with larger print and contained many more lines of printed matter. 
But (and this is a erucial “but”) the cost of the publication nearly bankrupted the 
Association, and rigid economies had to be adopted in order to keep the cost of the 
publication of the JourNat within the funds available. Today the JourNAL is as large 
as our available funds will permit. It is primarily the official organ of the Association 
and contains as many professional articles as we can afford to publish—there are more 
articles for publication than we can afford to print. In the third place, the JouRNAL 
gives a modicum of professional news. There has been sharp criticism of the latter 
feature; also high praise; but the number of those commending this feature is very 
much greater than the number of those condemning it. 


During the past year the new proposed Supreme Court Rules effective April 1st, 
1942, were published in the December issue of the Journat for the information of the 
Bar. This publication produced so many suggestions that numerous changes were 
made in the proposed rules by the Court, and the rules as finally adopted by the Court 


have been printed for the information of the Association members in the March issue 
of the JouRNAL. 


A careful comparison of the FioripA Law JourNat indicates clearly that it com- 
pares favorably with the better law journals throughout the country. 


The Committee desires to take this oceasion to thank the Association members for 
the many excellent articles which have been contributed, and to express appreciation 
to the Association members for all suggestions and criticisms. 


This report should not be concluded without an expression of appreciation by the 
members of the committee for the careful and capable work of the editor, Ed R. Bentley. 


Under the management of Editor Bentley, the FtorrpA Law JourNnat is one of the best 
in the country. 


Respectfully submitted, 


KENNETH BALLINGER 
Donatp K. 

C. Frep THomMPSsON 
B. Tipperts 
Wa. H. Rocers, Chairman 


is 
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REPORT OF COMMITTEE ON ECONOMICS OF 
THE BAR 


On account of the war and the changed circumstances of the Bar generally, brought 
about by these emergency conditions, the Committee felt that there was little that it 
could do that would affect these economic conditions at the present time. It is, however, 
of the opinion that the Bar Association will have unusual problems of this nature when 
peace is ultimately restored, when hundreds return to the practice in Florida and the 
general economic conditions face a tremendous reorganization during the transition 
period from a nation at war to normal conditions. 


Last year this Committee recommended that the Bar Association should take steps 
to have an Act passed by the Legislature defining the practice of law and providing 
a penalty for illegal practice. Such an Act this Committee still thinks would be very 
helpful. 

Therefore, this Committee recommends first, an Act to be prepared by the Association 
and presented to the Legislature defining the practice of law and providing penalties 
for such practice by those not duly licensed. 


Last year this Committee recommended that the Association sponsor Legislative 
action looking toward making it legal to garnishee the salary of the heads of families 
in Florida, on the theory that this would make it possible to collect bills in this State 
and protect the honest man, who now must carry the load made necessary in paying 
losses incurred by those who do not and cannot be made to pay. 


By House Joint Resolution No. 97 the Legislature proposed an amendment, to Section 
1 of Article X of the Constitution of Florida, relating to Homestead and Exemption, 
so as to permit the wages, salary or income from any source whatsoever due to any 
person the head of a family as provided therein, to be the subject of garnishment to 
the extent of not more than 25% thereof in the Courts of this State, as may be provided 
by law, for the payment of any obligations arising by express or implied contract 
subsequent to the adoption of this amendment; and further providing exemptions thereto 
in cases of income of less than twenty-five dollars per week, except as to necessities of 
life as may be defined by the Legislature. This proposed amendment will be voted upon 
at the general election in November. 

This Committee recommends that the Bar Association approve this proposed 
amendment and ask its membership to take active steps to see that the same is adopted 
at the general election. 

In several places throughout the country the necessity for low cost legal service 
has been recognized and active steps taken to render such a service, principally for 
the benefit of the public, but which also has reacted to the economic benefit of those 
lawyers included in the low income practice. Jacksonville has tried out this experiment 
and Mr. William B. Bond of this Committee and past President of the Jacksonville 
Bar, had made a study of this subject and presented the Committee the results of his 
investigation of the Jacksonville experiment. The Committee feels that it would be 
worth while for many counties in the State to try such a plan, the outline of which 
this Committee will have ready for the Associations wishing the same. 


Therefore, your Committee further recommends that in the larger counties of the 
State the local associations put into operation a plan of “low cost legal service.” 


Respectfully submitted, 


COMMITTEE ON ECONOMICS OF THE BAR 


Cody Fowler, Chairman; William Bond, Vice-Chairman; E. W. Landis, Vice- 
Chairman; Louis Ossinsky, M. H. Edwards, J. A. Franklin, F. D. Harrell, Judge 
Richard H. Hunt, Gregory Smith. 


; 
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REPORT OF COMMITTEE TO REWRITE REAL 
PROPERTY LAWS 


In 1940 the Bar Association was urged to appoint a special committee to revise 
the most antiquated and unsatisfactory sections of the Statutes relating to real property. 
The Executive Council thought well of the suggestion but wisely refrained from pro- 
ceeding with the matter single handed. They referred the suggestion to the Florida Real 
Estate Board and to the Florida Title Association, two statewide organizations represent- 
ing most of the Realtors and Abstractors in the State. The Bar Association offered to 
appoint a committee to do the legal work if these two lay organizations would likewise 
appoint committees to work jointly. 


The response of the two lay organizations was prompt and enthusiastic and 
accordingly your committee was formed and in the late fall of 1940 the work was 
commenced. The chairman of your committee was made chairman of the composite 
committee. The assistance and suggestions of a large number of real estate lawyers 
were solicited and from this source and from the recommendations of the two lay organi- 
zations a list of suggestions for over one hundred statutory amendments were compiled. 
These items were classified and grouped and assigned to various members of the composite 
committee for research and study. The composite committee met in several week end 
sessions during the winter and spring of 1940-41 and at the time of the Bar Association 
Convention in Tampa last year had agreed upon and had prepared several amendatory 
bills and was in the process of preparing a number of additional measures. 


Your committee made its report at that time to the Convention of Delegates, but 
as the program was running behind schedule time did not permit the reading of the 
voluminous provisions of these bills nor the profuse debate which customarily attends 
such oceasions. Accordingly these matters were, by resolution, summarily passed over 
to the sueceeding Convention and the committee was continued with instructions to 
pursue its work and report at the next Conference of Delegates. The next Convention 
of Delegates was to be held long after the 1941 session of the legislature and since the 
committees from the State Real Estate Board and the Florida Title Association had been 
appointed with power to act and had approved the prepared bills they deplored the 
prospects of waiting until 1943 for action thereon. It was then determined that any 
of the individual members of the composite committee might be at liberty to sponsor 
such bills as individuals. 


Accordingly four of the bills were introduced. Three of them passed and one was 
defeated. The one defeated was House Bill No. 65, entitled “An act amending the 
Uniform Mechanics Lien Act, Protecting Innocent Purchasers and Creditors” dealing 
with property after completion of construction. The three which passed are as follows: 

Chapter 20,895, Providing for additional duties and powers for the trustees of 
Dissolved Corporations, and validating certain instruments and conveyances heretofore 
made by such trustees; Chapter 20,954, Amending, simplifying, clarifying and supple- 
menting fifteen sections of the existing statutes relating to real property titles and estates; 
Chapter 20,974, Providing for the sale of the interest of an insane spouse in property 
held by entireties. 


Chapter 20,954, originally introduced in the legislature as House Bill No. 85, con- 
tained a provision which would have abolished separate acknowledgments by married 
women, but House Judiciary Committee A eliminated that section and made several 
other changes. Interested members of the bar are invited to compare House Bill No. 85 
with Committee Substitute No. 746 which became Chapter 20,954. A comprehensive 
elaboration upon the purpose and effect of the fifteen statutory amendments covered by 
Chapter 20,054 may be found in the scholarly disquisition of the Honorable William 
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H. Rogers, which appears at page 276 of the October 1941 issue of the Florida Law 
Journal. The two remaining acts speak for themselves. 


While your committee believes this legislation has gone a long way in clarifying 
and modernizing ambigious, archaic and unsatisfactory provisions of our real property 
law, we are conscious of its possible deficiencies. The work of your committee is by 
no means completed. There are equally as many matters which require study and 
attention as have been treated in these three bills. A considerable amount of material 
has been gathered relating to some of these subjects and tentative legislation has been 
prepared. 


Everyone was fed up with legislation following the adjournment of the 1941 legis- 
lature and your committee took a vacation intending to return to the active pursuit 
of its duties the past fall and winter. The war has resulted in the disruption of such 
plans. Nothing has been lost, however, by such delay. If the committee is continued 
a determined effort should be made this fall to dispose of the remaining matters upon 
the program and have appropriate bills prepared well in advance of the 1943 legislature. 


Your committee appreciates the valuable suggestions and assistance received from 
members of the bar, and we want to take this opportunity to again invite those of 
you who have not contributed suggestions to do so. 


Respectfully submitted, 


Hart McKrivop, Chairman 


REPORT OF THE AMERICAN LAW INSTITUTE 
COMMITTEE 


Your committee begs leave to report that during the past year it has completed 
the W.P.A. project for the preparation of the Florida annotations on six subjects of 
the American Law Institute restatement which the State Bar Association was co-sponsor 
with the University of Florida Law School. 


The subjects for which the Florida annotations have been prepared and that are 
already in print are the following: Trusts, Property (first two volumes), Conflict of 
Laws, Torts, Ageney. The Florida annotations of the American Law Institute on the 
subject of “Restitution” have been completed and sent to the American Law Institute 
for printing. 


Since the Florida annotations of the Restatement of the Law of Contracts was 
completed a number of years ago, the only portions of the American Law Institute 
program of restatement remaining unannotated for Florida are the third and fourth 
volumes of the restatement of the subject of Property and the restatement of the subject 
of Security. 


In general reference to the quality of the work incorporated in the Florida anno- 
tations, I beg to state that I have various encomiums and expressions of appreciation 
from the American Law Institute. For example, Mr. George B. Hurff, Jr., the liason 
officer between the Institute and the State projects for this type of annotation work, in 
his letter of April 30, 1941, refers to “the admirably carried out Florida W.P.A. anno- 
tations project,” and in his letter of June 19th, 1941, Herbert F. Goodrich, now a Judge 
of the Cireuit Court of Appeals for the United States, and Advisor on Professional 
Relations for the American Law Institute, says “The completion of annotations to five 
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subjects of the Restatement within the space of a year and a half is a splendid achieve- 
ment. The more so as Professor Williston pronounces them excellent.” In a letter of 
July 14th, 1941, from Mr. George B. Hurff, Jr., he says “Florida has had the most 
productive W.P.A. annotations project of the several states where this work has been 
done. Your program was an ambitious one, so ambitious that for my part, I can now 
confess to having had some feeling in the beginning that the effectiveness of the work 
might be diluted by being spread over too wide a front. Your splendid accomplishment 
has made it clear that this fear was groundless.” 


In his letter of January 12th, Mr. Edwin L. Jones, who is the State Supervisor for 
this project, reports that the restatement of law project was officially closed as of 
December 31st, 1941, because of existing conditions and completion of assigned objective 
in Presidential Letter. 


It may interest you to have a complete list of the members of the editorial com- 
mittees who were members of the Florida State Bar Association supervising the anno- 
tations of the particular subjects annotated by the W.P.A. personnel. The members 
of these several committees are as follows: 


Property, Jacksonville, Fla.: Louis Kurz, Elliot Adams, Herbert Lamson. 

Conflict of Laws, Tampa, Fla.: John R. Himes, Martin Carahallo, Jr., Frederick 
M. Luearelli. 

Torts, Tampa, Fla.: John R. Himes, Martin Caraballo, Jr., Frederick M. Luearelli. 

Restitution, Miami, Fla.: Randolph E. Bell, Arthur C. Coffman, Atwood Dunwoody. 

Agency, Miami, Fla.: Randolph E. Bell, Arthur C. Coffman, Atwood Dunwoody. 

Trust, Miami, Fla.: Randolph E. Bell, Arthur C. Coffman, Atwood Dunwoody. 


It is hoped that after the war the balance of the annotations, namely, on subjects 
of the restatement of Parts 3 and 4 of “Property” and of “Security” may be taken up, 
and steps are being taken to that end. 


Respectfully submitted, 


GEORGE PALMER GARRETT 
Chairman American Law Institute 
Committee. 


REPORT OF THE COMMITTEE ON SUPREME 
COURT FACILITIES 


Tangible realization of this committee’s work has been deferred due to war conditions 
and postponement of construction of new state buildings. However, upon suggestion 
that the plans and specifications might be completed pending the resumption of state 
construction, Governor Holland has called a meeting of the statutory building commission 
authorized by the legislature at its 1941 session. The building commission will meet on 
April 13 to consider the tentative plans and further preparation. The members of the 
commission are Governor Holland, Chief Justice Brown, Comptroller Lee, Attorney 
General Watson, and three members appointed by the Governor under the Act, viz., 
Robert R. Milam, William Fisher, Sr., and the chairman of the bar committee, which 
insures representation of those most interested in the project. Suggestions from members 
of the association concerning any particular features or arrangement in the proposed 
addition will be appreciated and will be presented to the commission. 


Respectfully submitted, 


COMMITTEE ON SUPREME CouURT 
FACcILitiEs 
By Thomas J. Ellis, Chairman 
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ANNUAL REPORT OF COMMITTEE ON JUVENILE 
COURTS AND THE PREVENTION OF 
JUVENILE DELINQUENCY 


The work of this committee which has consisted during the past year of the writer 
as Chairman, Honorable Joseph A. Diver, Jacksonville, Judge W. S. Criswell, Jack- 
sonville, Judge Chester Wiggins, Bartow, Honorable Byron Butler, Perry, Honorable 
W. B. Bannon, Lake City, Honorable Charles Miller, Jacksonville, and Judge Jack F. 
White, Clearwater, has been largely of an educational nature. The main activity was 
the publicizing of a Juvenile Crime Prevention Week for which Governor Holland 
issued a proclamation designating the week including February 22nd, and ealling upon 
all citizens and organizations of the State to study the causes and cure of juvenile 
delinquency and crime. This committee issued cireulars for general distribution over 
the state to encourage observance of this week. It is understood that a great many 
programs were presented by schools, radio stations, newspaper editorials, and similar 
activities, all of which has brought considerable commendation to the State Bar Assoei- 
ation from laymen in general and also some national publicity in the form of an article 
which appeared in “Probation,” the official organ of the National Probation Association 
which has nation-wide coverage. 


A meeting of the committee was called at the annual institute of the Florida Pro- 
bation Association held at the University of Florida on February 23rd and 24th. Those 
present voted to recommend to the State Bar Association, the naming of a Committee 
to study the Youth Correction Authority Act which is recommended by he American 
Law Institute for adoption by all of the states in order to more intelligently deal with 
the youthful criminal offender above the Juvenile Court age. This Youth Correction 
Authority Act is the fruit of long study on the part of the American Law Institute 
and it is possible that its adoption in toto might be desirable. At the same time, it 
might not be applicable as a whole, but certain provisions of it would be acceptable to 
our state and would fit into the local situation consistently with our particular and 


peculiar conditions. It is certainly worthy of careful study by a specially selected 
committee. 


In connection with the work of the committee during the past year, we wish to 
thank newspapers, radio stations, and individual attorneys, and the heads of local bar 
associations who have faithfully cooperated with us in getting our program over to 
the public. The work of this committee has now been developing for about four years 
sinee its creation and has begun to make itself felt as a worthy activity of the association. 
We have been handicapped by the lack of expense funds for printing, or meetings, 
or other programs or activities which could be well put on in this field with great credit 
to the association and approval to the public. We recommend that the Bar Association 
allot in a small budget funds in such reasonable amount as would better help to more 
directly publicize the prevention of juvenile delinquency to the publie of Florida. The 
committee also wish to thank our President, Robert Milam, for his fine cooperation 
and assistance. We know of no activity which brings greater respect to the general 
ideals of the lawyer in the community than of the work the State Bar Association in 
missionary work of this kind in the field of crime prevention. 


Tf our Junior Bar Association desired a real statewide project from which they 
would derive great satisfaction, it is believed the opportunity would exist in getting 
behind crime prevention as a statewide program. The Junior Bar in California is at 
this time making a fine record in this field. Among the things which the committee 
feels could be considered with profit by the State Bar Association and which bear directly 
on the field of juvenile crime prevention, is the study of modernizing and revising the 
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Juvenile Court Laws which have not been substantially changed since their first enact- 
ment in 1911. The Florida Probation Association has voted to also study this question. 
Another matter is the possible extension of Domestic Relation jurisdiction in such courts 
or other tribunals in order to provide more complete control over the whole family 
situation where children are involved, including some quick, easy, and inexpensive method 
of enforcing divorce decrees for support of children and related matters in connection 
with conditions causing juvenile delinquency and dependency in order to meet modern 
conditions and particularly changed conditions which now surround the American home. 


Respectfully submitted, 


W. H. Beckuam, Chairman 


REPORT OF COMMITTEE TO COOPERATE WITH 
THE AMERICAN BAR ASSOCIATION COMMITTEE 
TO IMPROVE THE ADMINISTRATION OF JUSTICE 


The undersigned chairman was appointed during the term as a substitute or successor 
chairman of the above Committee. Since that appointment the Committee has had 
under consideration numerous proposals from the Committee of the American Bar Associ- 
ation. Two of them to which more consideration was given than to others were the 
Sumner Bill in Congress to govern procedure for impeachment of federal judges, and 
the proposed New Rules of Practice for the State Courts of Florida. 


The increasing interest and duties of many members of the Committee in connection 
with the war effort have made it impossible for the Committee to function in the way 
which it might otherwise have done. It has been impossible to get the members of the 
Committee together in a convened meeting. As a result, numerous matters have been 
referred to members of the Committee by correspondence. However, it has been 
impossible to obtain any expression from even a majority of the members of the Com- 
mittee on any of the matters presented to it for consideration, with the exception of 
the two matters already mentioned. 


A majority of the members of the Committee expressed themselves as approving 
in principle the purpose of the Sumner Bill, and, acting individually, several members 
of the Committee were of assistance to the Committee of the American Bar Association 
in expressing their views and giving their endorsement to the proposed legislation. At 
the same time, however, a majority of those members gave their endorsement only with 
very definite qualification. So, it may be said, the Committee, almost unanimously, 
refused to endorse the Sumner Bill without qualification. 


With reference to the proposed Rules of Practice for the State Courts, not even 
a majority of the Committee were in favor of endorsing the resolution adopted at 
Jacksonville March 6th, 1942, by Mr. Redfearn’s Committee. Of the members of our 
Committee who expressed their views upon the subject, a majority were definitely in 
favor of giving to the Supreme Court the power to promulgate rules of practice for the 


Cireuit Courts, some, but not a majority, being of the opinion that the Chancery Act 
should be retained unaltered. 


We regret that it is impossible for your Committee’s report to set forth concrete 
recommendations, but the circumstances and the disturbed times seem to have made this 
impossible. 


Epwarp McCarrny, JR., Chairman 
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REPORT OF PUBLIC RELATIONS COMMITTEE OF 
THE FLORIDA STATE BAR ASSOCIATION 


The entry of our country into the World War and the events leading up to it have 
seriously interfered with the activities of this committee. Mr. Will M. Preston of Miami 
and Mr. William A. Herrin of the same city were originally appointed as chairman 
and vice-chairman, respectively. Both of these gentlemen were obliged to request that 
they be relieved of this responsibility, Mr. Preston because of continued absence from 
the State of Florida and Mr. Herrin because of his being called to active duty in the 
Navy. On October 20th Mr. Donald Walker of Orlando was appointed as chairman, 
but he was likewise called to active duty in the Navy within a short while thereafter. 
Mr. William A. MeRae of Gainesville was then appointed as chairman. About the first 
of March Mr. McRae reported for duty with the Army and the undersigned chairman 
was requested to serve until the Annual Convention. The consequent difficulties of 
losing so many able chairmen are apparent. 


The committee met on July 28th in Orlando and in Gainesville on November 21st. 


The entire state has been divided geographically and one member of the committee 
has been designated from each section. This enables the committee to effectively cover 


the state with greater efficiency and less effort. It is strongly recommended that the 
new committee be so constituted. 


It was decided to follow the broad basic program established by the prior committee 
and to merely expand the program in several particulars. 


Considerable success has been attained in publicizing the accomplishments of the 
Association and the contribution of the lawyer in the activities relating to National 
Defense and subsequently to the war effort itself. 


All local Associations have been encouraged to organize a Speakers Bureau to 
provide speakers for clubs and other groups on any subject of interest. This effort 
should be continued until such a Bureau is organized by every local Association. 


Some progress has been made in organizing a state-wide radio program through 
the use of transcriptions. This work should be concluded and supplement radio addresses 
by individual lawyers. 


It is recommended that each local Association consider requesting the Cireuit Judges 
to call a meeting of the members of the bar in their Cireuit for the purpose of frankly 
and fully discussing the Code of Ethics recently adopted by the Supreme Court. 


Through the efforts of the committee more cordial relations now exist between the 
trust departments of the various banks and the bar. 


At the behest of the Association, at least one law book publishing company has 
advertised the value of the services of a lawyer in national weekly magazines. 


We recommend the continued expansion of the same program during the coming 
year, insofar as it is compatible with our participation in the war. Any other activities 


tending to contribute toward ultimate victory should, however, be given preferred 
attention. 


Respectfully submitted, 


Philip S. May, Tom Wakefield, William A. Herrin, Donald Walker, Will M. Preston, 
Neil C. MeMullen, W. W. Arnold, B. G. Langston, Leon Whitehurst, Dewey Dye, Cyril 
Pogue, William A. McRae, James M. Sample, E. Harris Drew, Charles J. Schuh, Jr., 
Dean Slagle, A. K. Black, Rayborn Horn, Jay Shuler, John Winn, Joe Bailey, Richard 
H. Merritt, William B. Bond, Chairman. 
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COMMITTEE ON CRIMINAL LAW REPORT 


Our Committee did not appear before the Legislature at the 1941 session, because 


other matters of the Florida Bar Association were then under consideration in Talla- 
hassee. 


At the 1939 session our Committee caused to be introduced in the Senate the different 
acts which are nationally known as the “Inter-state Crime Control Acts,” but due to the 
necessity of devoting all our attention to the “Criminal Procedure Law,” 


we were unable 
to get the acts referred to passed at that session. 


Our Committee was gratrfied that our office in Tallahassee and Senator LeRoy 


Collins and our friends in the House procured the passage of these Inter-state Crime 
Control Acts. 


The Florida Statutes of 1941, which will be officially in use, upon the Governor’s 
promulgation, contain, in chapters 902 to 925, the “Criminal Procedure Law” with 
appropriate deletions, modifications and corrections, especially in regard to appeals. 

There are quite a number of reforms in Criminal Law and Procedure which should 
receive the attention of the 1943 Legislature, which the incoming Committee should 
compile. Our Committee will deliver to the incoming Committee all possible information 
concerning these changes. 

Respectfully submitted, 


Bart A. RILey 
Chairman Criminal Law and Procedure 


APPELLATE RULES COMMITTEE MAKES REPORT 


The Special Committee appointed at the last convention of the State Bar Association 
to consider certain matters in connection with Appellate procedure respectfully reports 
that in the December issue of the Florida Law Journal there is printed a complete 
revision of rules governing proceedings in the Supreme Court of Florida, prepared by 
the Committee, as modified and adopted by the Supreme Court of Florida, effective 
March 1st, 1942. Accompanying this publication of the rules is a prefatory note briefly 
summarizing the proceedings of the Committee. We quote from that note as follows: 


“At the request of the Chief Justice of the Supreme Court, a committee of the 
State Bar Association composed of Honorable Alto Adams, Honorable Paul D. Barns, 
C. Fred Thompson, J. R. Wells and George C. Bedell has undertaken a proposed revision 
of the rules relating to the Supreme Court and proceedings therein. A preliminary 
conference with the members of the Court was requested, and Justices Whitfield, Buford 
and Terrell attended and participated in the conference, which extended through two 


sessions. Justice Terrell, by request, has attended and participated in all of the con- 
ferences of the committee. 


“At the outset Judge Barns was requested to prepare a preliminary draft of the 
proposed revision, and did so, and this was printed and distributed for criticism. There- 
after a second draft was prepared by Judge Barns and printed, and distributed, and 
criticism invited. Numerous suggestions from members of the Bar were received and 
much benefit resulted from these criticisms. The committee regrets inability to submit 
copies to each individual member of the Bar.” 


With the presentation of this report, the Committee will have completed its work. 


Paut D. Barns, C. Frep THompson, 
J. R. WELLS, GrorGe C. BEDELL, ALTo ADAMS 
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REPORT OF COMMITTEE ON MEMORIALS 


Your Committee on Memorials regrets to report that since the last annual meeting 
of this Association this Committee has. learned that the Bench and Bar of this State 
have suffered greviously because of the death of our brothers, 


N. G. Robertson, of Sarasota 
Robert C. Davis, of Orlando 

W. A. MacWilliams, of St. Augustine 
Bryant D. Hiers, of Gainesville 
Roy V. Sellers, of St. Petersburg 
J. B. Gaines, of Leesburg 

E. L. Stapp, of Miami 

Clement D. Rinehart, of Jacksonville 
George B. Perkins, of Tallahassee 
Geo. F. Westbrook, of Clermont 
Harry C. Dunean, of Tavares 
Royal M. Huntley, of Tampa 

A. Yancey Teachy, of Wauchula 
Moses Guyton, of Marianna 

E. J. L’Engle, of Jacksonville 

C. A. Boswell, Sr., of Bartow 


May they rest in peace. 


COMMITTEE: 
Lestie STEPHENS, St. Augustine 
G. A. Butz, Miami 
GARLAND W. Spencer, Sanford 
LAWRENCE A. LonG, Jacksonville 


R. Pope Reese, of Pensacola 

Carey B. Fish, of Sarasota 

R. Ernest Dart, of Jacksonville 

Fred M. Valz, of Jacksonville 

R. C. Rowell, of Miami 

Francis A. Hammond, of DeLand 
L. D. McGregor, of Tampa 

J. A. J. Hathaway, of Bonifay 
Henry M. Carr, of Miami 

James N. Fielding, of Sebring 

H. M. Hampton, of Ocala 

S. C. Kearley, of West Palm Beach 
E. C. DeVane, of Washington, D. C. 
Edward R. Hansen, of Orlando 
Arthur R. Clarke, of Sarasota 
James G. Payne, of Miami 


JuLIAN C. CaLnoun, Palatka 

F. B. Jasper 

Curtis CoxE, St. Augustine 

J. A. Scartetr, DeLand 

J. Henry Taytor, Jacksonville, Chairman 


REPORT OF PROBATE COMMITTEE, 
DIVISION “A” 


The work of this Committee during the year when the Legislature is not in session, 
is not one which requires any great deal of attention. The Committee has observed 
some of the particular problems arising in the administration of estates, and has noted 
the construction placed on different Sections of the Probate Act by the Supreme Court 


of Florida. 


The Committee does not now recommend any changes in the Probate Act or other 
legislation. It may be advisable to recommend legislation to the Conference of Bar 
Delegates and the Association at the next annual meeting. 


Respectfully submitted, 


Warren L. JONES, Chairman 


If the democracy is to endure in the contest with foreign 
ideologies, our democratic institutions must be made efficient; and 
nowhere is this efficiency more important than in the functioning 
of our courts of justice—Judge John J. Parker. 
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REPORT OF COMMITTEE ON PROBATE 
DIVISION “B” 


Due to the fault of the Chairman of this Committee, no meeting was ever held in 
which all the members were present. Several attempts were made to fix a time and 
place for the meeting of this committee, but due to absence of some of the members 
from the State and inconvenience to others, a satisfactory time and place could not 
be fixed. The members of the committee residing in the Miami area discussed what 
the committee should do on several informal occasions, but no tangible recommendations 
were agreed upon. This was due primarily to the fact that the duties of this committee 
relate solely to Estate Taxat‘on and in view of the unsettled condition of taxes on estates 
nothing definite could be agreed upon. 


The inactivity of this committee and its failure to properly function is due solely 
to the Chairman not giving it the proper attention. 


Respectfully submitted, 


Tyrus A. Norwoop 


Chairman of Committee on Probate 
Division “B.” 


JOURNAL INDEXING COMMITTEE REPORT 


I wish to report that the Committee to index the Florida Bar Journals, consisting 
of the following: W. A. McRae, Jr., H. T. Cook, J. E. Satterfield, Louis Ossinsky, Ernest 
E. Mason, W. G. Vaughn, and the writer, has completed its work through the year 1941 
and will have delivered to you or to the President at any time a complete index of all 


of the State Bar Journals from the time of the first publication of the Florida Bar 
Journals through 1941 


After Mr. Milam’s election I was re-appointed as chairman of this committee and 
the following individuals were named to serve on the Committee: Miss Mary-Lou Baker, 


H. T. Cook, J. E. Satterfield, Dean Lewis H. Tribble, Ernest E. Mason and J. R. 
Rogers, Sr. 


However, as all of the work had been done by the first committee appointed the 
members of the second committee have never been called upon for any service in 
connection with the work and this report therefore must reflect that the work has actually 
been done by the first committee appointed. 


In completing this work we have been ably assisted by the Honorable Giles Patterson 
of Jacksonville, who has furnished a very complete index covering a period of time 
and by the Honorable George P. Garrett of Orlando and Lieutenant Donald Walker 
who assisted in preparation of the indices. 


LAWRENCE ROGERS 
Chairman, Committee to Index 
Florida Law Journals 


It’s nice to have the things that money can buy, but it’s nicer not to lose the things 
money can’t buy.—Ky. Law Journal. 
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Editorial 
THE LAWYER AND THE FUTURE 


April brings to an end this year’s activity of the State Association. 
During the year far reaching changes have come over the practice of 
law and the work of the Association. The future will compel even more 
drastic modifications. It holds no hope of early profit or ease; but instead 
a clear duty to better serve the nation’s great need. And nothing will 
so increase the effectiveness of the lawyer’s work to this end, as the 


maintaining of a strong and active state association through which his 
effort may be implemented. 


With lawyers, as with all other people in the nation, there is but 
one thing of any consequence now—to win the war. If we do not, 
everything we value will shrink to well-nigh nothing. 


The accomplishment of the organized Bar is the sum of the things 
done by the individual lawyers, and much more. Only by effectively 
organizing the capacities of Florida lawyers can the best results be 
obtained. The supreme contribution is being made by the numberles: 
lawyers who have entered the armed forces. But this is not a war of 
front lines only. It is a total war being fought everywhere, within and 
without the nation, against the civil populations and the back areas and 


against all productive activity. In this field lawyers can contribute 
greatly. For example— 


By performing, without thought of time and sacrifice involved, the 
myriad of things that devolve on the civil population—from civilian de- 
fense in its manifold aspects to the all embracing task of bolstering 
morale and stirring up and sustaining in the people the will to win. 


By giving legal aid to the men in service and their families. 


By rendering trained legal assistance to any department of the gov- 
ernment engaged in the prosecution of the war. Here the special skills 
of the lawyer are invaluable. And here, too, the lawyer is especially 
qualified to lead the people to accept the stringent restrictions that have 
been, and will be, imposed upon them in all their activities. 


By seeing to it that two differing things are accomplished and a sane 
balance kept between them: First, that subversive activities are detected 
and throttled instantly; and second, that even in war time civil rights, 
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ROBERT R. MILAM, President of the Florida State Bar Association. 
He will preside.at the 3-day annual convention beginning April 23rd, 


and the fundamental processes of law protecting them, are observed 
and upheld. For only if the democratic processes and the way of living 
of free peoples are made to survive under stress can they be fully restored 
after the war. 


And, later, when the endless sacrifices we are making and will make 
have brought to the bar of judgment those forces and groups which 
brought about this direst and bloodiest struggle in all history to see to 
it that retribution is certain and strong, even implacable. 


No profession or group of people is better trained or more happily 
situated to assist in attaining these ends. Being a lawyer bespeaks a 
broad educational achievement; the lawyer’s daily work renders him 
quickly responsive to human reactions and aspirations; his training teaches 
him to perceive the earliest encroachment on basic rights; and his appreci- 
ation of the leadership accorded his profession stirs in him a strong 
patriotism and clear sense of obligation. 


The organized Bar is now becoming but an instrument by which to 
unify and consolidate the combined effort of all lawyers in achieving 
these great ends. It could fulfill no higher destiny. 


ROBERT R. MILAM, President 


igi 
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Flovida Bo (Association 


OFFICERS AND BOARD OF GOVERNORS: 


ROBERT R. MILAM, President ED R. BENTLEY, Executive Secretary 
WARREN JONES J. VELMA KEEN J. TOM GURNEY JOHN DICKINSON 
PAUL D. BARNS MILLARD F. CALDWELL W. O. MEHRTENS 


TENTATIVE PROGRAM, 35TH ANNUAL CONVEN- 
TION, FLORIDA STATE BAR ASSOCIATION, 
APRIL 28rd, 24th, 25th, 1942 


THURSDAY, APRIL 23 


CONFERENCE OF BAR DELEGATES 
Hotel Assembly Room 


Registration begins 8:30 A.M. Registration fee $3.00. 
MORNING SESSION, 9:30 A.M. 


Conference called to order by President Robert R. Milam. 

Reports of the following Committees and discussion on the reports: 
1. Economies of the Bar—Cody Fowler. 

2. Consolidation of the Bar—E. Calvin Johnson, Chairman. 

3. Supreme Court Rules—George C. Bedell, Chairman. 

4. Real Property Laws—Hart McKillop, Chairman. 

5. Legal Institutes—E. A. Clayton, Chairman. 

6. Rules of Procedure—D. H. Redfearn, Chairman. 


AFTERNOON SESSION 
7. Special Committee to Cooperate with American Bar Association’s Committee to 
Improve the Administration of Justice—Edward McCarthy, Jr. 
8. Judicial Administration and Legal Reform—Judge Paul D. Barns. 
9. American Citizenship Committee—J. Thomas Gurney, Chairman. 
10. Legislation—Millard Caldwell, Chairman. 
11. Legislation on Married Women’s Rights—Ethel Ernest Murrell, Chairman. 
12. Law Books—E. Harris Drew, Acting Chairman. 
13. Public Relations—W. B. Bond, Acting Chairman. 
14. Legal Aid—Elliott Adams, Vice-Chairman. 
16. Juvenile & Domestic Relations—Judge Walter H. Beckham. 
17. Constitutional Amendments. 


FRIDAY, APRIL 24 


MORNING SESSION, 9:30 A.M. 
Hotel Lounge 


Convention called to order by President Robert R. Milam. 
Address of Welcome, Judge George W. Tedder. 
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PRESIDENT WALTER P. ARMSTRONG, HONORABLE ROSCOE POUND, Dean 
American Bar Association, guest Emeritus of Harvard Law School 
speaker at annual convention, Hol- and feature speaker at Hollywood 
lywood Beach Hotel, April 23rd-25th Convention, Hollywood Beach Hotel, 
April 23rd through 25th. , 


Response—Millard Caldwell, Tallahassee. 
President’s Annual Address—J. Velma Keen, immediate past president, presiding. 
Report of Conference of Bar Delegates—Ed R. Bentley, Executive Secretary. 


Address: “War and the American Bar”’—Walter P. Armstrong, president American 
Bar Association. 


Report of Consolidation of Bar Committee—E. Calvin Johnson, Chairman. 
Report of Memorials Committee—J. Henry Taylor, Chairman. 
Report of the Committee on National Defense—Howard P. Macfarlane, Chairman. 


Report of the Committee on Legal Education and Admission to the Bar—James Booth, 
Chairman. 


Report of the Committee on Supreme Court Rules—George C. Bedell, Chairman. 
Selection of Nominating Committee. 


Adjournment for luncheon, 12:30 p.m. 


12:30 P. M. to 3 P. M. — Section Luncheons 


Junior Bar Section. 
Criminal Law and Procedure. 


Judicial Administration. 


: 
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SATURDAY, APRIL 25 
MORNING SESSION, 9:30 A. M. 


Convention called to order. 

Report of the Committee on American Citizenship—J. Thomas Gurney, Chairman. 
Report of Committee on Constitution and By-Laws—T. M. Shackleford, Jr. 
Address—Roseoe Pound, Dean Emeritus Harvard University Law College. 
Adjournment 1 p.m. 


1:30 P.M. — LUNCHEON 


Report of Nominating Committee. 
Election of Officers. 


8:30 P.M. — ANNUAL BANQUET 


After-dinner speaker: Hon. Mark Wilcox. 
Floor show and dancing—dress optional. 


ENTERTAINMENT PROGRAM 
Hosts: Broward County Bar Association 


THURSDAY, APRIL 23 


1:00 p.m.—Informal luncheon for Bar Delegates in dining room. 
Afternoon bridge for ladies. 
Golfing, fishing, swimming, tennis, ete. 


7:00 p.m.-—Informal dinner and dancing in the dining room. 
Later: Dancing and entertainment in Bamboo Room. 


FRIDAY, APRIL 24 
1:00 p.m. to 2:00 p.m.—Informal luncheon in the dining room for the ladies and 
members. 
1:00 p.m. to 3:00 p.m.—Section luncheons. 
3:00 p.m.—Golfing, swimming, and sight seeing, jungle cruise. 
7:00 p.m. to 9:00 p.m.—Steak dinner on the board walk. 


SATURDAY, APRIL 25 
8:30 a.m.—Law School and fraternity breakfasts. 
10:30 a.m.—Style show for the ladies. 
6:00 p.m.—Tea dance. 


8:30 p.m.—Annual banquet in dining room, Hon. Mark Wilcox, speaker. Floor show, 
dancing, in Great Lounge. Dress optional. 


STETSON ALUMNI TO MEET 


The Stetson Alumni will have a meeting at the Hollywood Convention to discuss 
the future of the Law School. Notices will be posted in the hotel showing the time 
and place. Frank Smith, who succeeded E. Harris Drew as president of the Alumni 
Association, will preside. 
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JUNIOR BAR SECTION PROGRAM 


I. Meeting of the Executive Council; Thursday, April 23, at 8 p.m. 


II. Annual meeting (luncheon); Friday, April 24, 12:30, W. O. Mehrtens, President, 
All members of the Association under 36 years of age may participate and are 


urged to attend. The luncheon and meeting are open to everyone. 
Report of Executive Council; 
Announcement of personnel of Nominating Committee; 
Reports and Recommendations of Committees. 


Law Book—E. Dixie Beggs, Jr. Membership—Hervey Yancey. 


Unauthorized Practice—Ben Willis. Small Claims Courts—C. Frank Harrison. 


Unification—John Donahoo. Public Relations—Neil C. Ferguson. 


Collection of Judgments—Chester Ferguson. 
Miscellaneous Business. 
Nomination and Election of Officers. 
Presentation of newly elected Officers. 


Hollywood Beach Hotel. 


Magnificant Hollywood Beach Hotel where the annual convention will be held April 23rd-25th. 
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RESULTS OF MAIL BALLOT FOR BOARD OF 
GOVERNORS 


The list of members were sent to all 
FSBA members by congressional districts 
for nomination of members of the Board 
of Governors. 


In the first congressional district there 
were 369 qualified voters and exactly 50 
votes were cast scattered among 33 mem- 
bers. The highest vote received by any 
nominee was 6 and the next high was 5, 
25 received only one vote. 


In the second congressional district there 
were 309 qualified voters and 41 votes east 
distributed among 16 members. In_ this 
district there was an election on the first 
ballot with 19 votes. 


In the third congressional district there 
were 118 qualified voters and there were 
23 votes cast distributed among 15 mem- 
bers. The highest vote received by any 
nominee was 4 with 3 the next highest, 
10 received only 1 vote. 


In the fourth congressional district with 
388 qualified voters there were 57 votes 
east distributed among 32 members. The 
highest receiving 8 votes and the next high 
5, 22 receiving only 1 vote. 


In the fifth congressional district with 
176 qualified voters there were 22 votes 
cast distributed among 13 members. The 
highest receiving 5 votes and the next 
high 4. 


The day before the 10 days had expired 
to count the ballots the Executive Seere- 
tary had to go to Washington and gave 
orders for the second ballots to be sent 
out. There was a misunderstanding between 
the secretary of the office and the printer 
and the second ballot contained the names 
of all who had received votes, whereas the 
Constitution requires that the names of the 
two persons receiving the highest vote shall 
appear on the second ballot. This made it 
necessary to void the second ballot and 
send out a third ballot in accordance with 
the Constitution to the members in all 
districts, except the second where there was 
an election on the first ballot by a clear 
majority. The election ballots are just be- 
ginning to come in and they, accompanied 
by the nominating ballots will be delivered 
to the president’s committee for verification 
and counting and the results announced 
at the Hollywood Convention. 


AMENDMENTS TO BE VOTED ON IN NOVEMBER 


Amendment to Section 46 of Article V 


of Constitution. Cireuit Judges to be elected 
by qualified electors in Judicial Cireuits, 
as other State and County officers are 
elected. 


Section 3 to be added to Article XVII. 
Providing for a special election in emer- 
gencies for electors to pass on proposed 
amendments to Constitution. 


Section 16 to be added to Article IX. 
Creating a State Board of Education, and 
providing for use of proceeds of 2e per 
gallon of gasoline and motor fuel taxes 
for payment and retirement of outstanding 
bonds issued by counties or special road 
and bridge district prior to July 1, 1931 
(See Chapter 20937 regarding legislative 
intent concerning this proposed amend- 
ment). 


Amendment to Section 16 of Article XVI. 


Providing for the taxation of property of 
corporations, if the legislature so enacts, 
unless such property is held and used to 
the extent of at least 14th for religious, 
scientifie, ete., purpose. 

Amendment to Section 1 of Article X. 
Relating to homestead exemption—permit- 
ting garnishment of wages, salary or in- 
come, due to head of a family to extent 
of not more than 25%, exeept as to necessi- 
ties of life. 

Section 30 to be added to Article IV of 
Constitution. Creation of a Game and 
Fresh Water Fish Commission. 

Section 32 to be added to Article XVI. 
Authorizing legislature to vest in a Board 
or Commission the power of making rules 
and regulations without regard to uniform- 
ity or application to conservation of Salt 
Water Fish and Salt Water products. 
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ST. PETERSBURG BAR ASSOCIA- 
TION held its Legal Institute on April 1st 
with the following excellent program. 
‘Cross Examination,’ Erle B. Askew; ‘Stat- 
utory Changes of Interest and Importance 
made by the 1941 Legislature,’ William 8S. 
Fielding; ‘Use of Constitutional Writ in 
Aid of Appellate Jurisdiction,’ Carroll 
Runyon; ‘What Lawyers Can Do to Help 
Win the War,’ C. I. Carey. 


Warren Hunnicutt discussed ‘Valuation’ 
at the meeting of the St. Petersburg Bar 
Association on Mareh 4th. T. T. Turnbull 
of Tallahassee was a guest. 


TAMPA-HILLSBOROUGH COUNTY 
BAR ASSOCIATION met on March 6th 
with Justice Alto Adams as the speaker 


on the subject ‘Relation of the Bar and 
Bench.’ 


BROWARD COUNTY BAR ASSOCI- 
ATION met on March 4th and heard Judge 
Paul D. Barns of Miami give an address 
on ‘New Constructive Service Act of 1941.’ 


JACKSONVILLE BAR ASSOCIATION 
was addressed on March 12th by U. S. 
District Judge Louie W. Strum on ‘Federal 
Rules of Practice.’ Judge Strum said he 
had been brought up under the old common 
law procedure but said he had been com- 
pletely won over to the new rules. “Every- 
thing is being speeded up and streamlined,” 
Judge Strum declared, “and if we do not 
keep pace we are going to be criticized.” 


THE MANATEE COUNTY BAR AS- 
SOCIATION met on March 12th with some 
20 lawyers present and heard Circuit Judge 
W. T. Harrison. 


SOCIETY OF THE FIRST JUDICIAL 
CIRCUIT on March 26th elected A. G. 
Campbell, Jr., of DeFuniak Springs as 
president. Vice-presidents elected were 
Jerry J. Sullivan, Eseambia, A. L. Johnson, 


Santa Rosa, Lloyd C. Powell, Okaloosa, 
S. M. Preacher, Walton. Executive Com- 
mittee, in addition to the officers, consists 
of Herbert Latham, John T. Wiggington, 
George W. Barrow and W. F. Green. 


BROWARD COUNTY BAR ASSOCTI- 
ATION has elected Judge George W. Ted- 
der as its president to succeed Elbert Grif- 
fis. T. D. Ellis, vice president, and W. G. 
Kelley, secretary-treasurer. Others named 
to the executive committee: C. H. MeCune, 
Maxwell Baxter, R. R. Sanders, C. H. Lan- 
defeld, Jr., and Curtis Byrd. 


They Tell Me That— 


WM. C. BROOKER, Tampa, is the new 
president of the Tampa Exchange Club. 


BERTRAM C. MICKLER of St. Aug- 
ustine, has been appointed county judge 
of St. Johns County succeeding Charles 
C. Mathis, Jr., who resigned to enter the 
Army. 


VERNON C. HAWTHORNE of Miami, 
has been appointed judge of the Dade 
County Court of Crimes succeeding Judge 
Wayne Allen now on active military duty. 


CECIL C. BAILEY is the new seere- 
tary of the Jacksonville Bar Association 
succeeding Lawrence K. Walrath, resigned 
to enter the Army. 


J. LEWIS HALL of Tallahassee, has 
been elected president of the State Asso- 
ciation of County Attorneys succeeding 
Henry Blount of Jacksonville. JOHN 


HARRISON of Tampa, was elected vice 
president and LAWRENCE ROGERS of 
Kissimmee was named secretary-treasurer. 
The meeting was held in Pensacola and 
was addressed by Senator Beall. 
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Lawyers in the Armed 
Forces 


The contribution of one law firm, McKay, 
Macfarlane, Jackson & Ferguson of Tampa, 
is significant. T. Paine Kelly, Jr., is a 
captain in the Field Artillery, Fort Sill, 
Oklahoma. Wm. Grimes, first lieutenant, 
Tank Corps. Maynard Ramsey, Jr., first 
lieutenant, Air Corps. Chester H. Fergu- 
son, first lieutenant, Infantry, attached to 
the Air Corps Recruiting Station, Orlando. 
Hugh C. Maefarlane II, U. S. Naval Re- 
serve Training Corps, at Northwestern 
University. In addition Howard Macfarlane 
is chairman of the Hillsborough Defense 


Council, is giving more than half of his 
time. 


LAWRENCE K. WALRATH, former 
secretary of the Jacksonville Bar Assoei- 
ation, has entered the service as a lieuten- 
ant, junior grade, U. S. Navy. 


JOHN W. PRUNTY, City Commissioner 
of Coral Gables, has reported for active 
duty as second lieutenant, Military Intelli- 
gence, Atlanta. 


MAJOR HUGH B. DUDLEY of West 
Palm Beach has entered the Adjutant Gen- 
eral’s Office. 


CAPTAIN GWYNN PARKER of Tal- 


lahassee, is now stationed at Ft. Bragg, 


A. FRANK KATZENTINE has been 
commissioned as a Major in the United 
States Army Air Forces. 


JUDGE CHARLES C. MATHIS has 
reported for active duty in the United 
States Army. 


JUDGE WAYNE ALLEN of the Court 
of Crimes, has been called to the service 
at Camp Lee, Virginia, as a captain in the 
Field Artillery. 


WEST PUBLISHING CO. WANTS 
NAMES OF LAWYERS IN SERVICE 


Several times we have announced through 
the columns of the JourNAL that the West 
Publishing Company will send the advance 
sheets of the Florida decisions and also of 
the Supreme Court Reporter to lawyers 
in military service without charge. 


This office has sent a list of the men it 
is advised are in the service but the list 
is still surprisingly small. Please send the 
names of any men in military service either 
to O. O. Beck, representative of West Pub- 
lishing Company, George Washington Ho- 
tel, Jacksonville; direct to the West Pub- 
lishing Company, or to the LAw JouRNAL. 


CHANGES IN LAW FIRMS 


Fuller Warren and A. H. Rothstein have 
formed a partnership under the firm name 
of Rothstein and Warren, with offices in 
the Smith Building, Jacksonville. 


LIFE’S RECORDS CLOSED 


RALEIGH C. DOWLING, 54, a member 
of the Jacksonville Bar and long a court 
reporter, former secretary to the late Judge 
McCall, died on March 28th. 


For 38 years Raleigh, as he was famil- 
iarly known, was prominently identified in 
court reporter work. He passed the Florida 
Bar Examination in 1930. For many years 
he was the official reporter of the pro- 
ceedings of the Florida State Bar Associ- 
ation conventions. 


Great progress has, indeed, been made in the federal courts as 
a result of the adoption of the new rules of procedure, and this is 
true of some of the states; but in many of the states the procedure 
of the courts is woefully complicated and inefficient; and in almost 
all of them much needs to be done to give our people a system of 
administering justice in keeping with the increased efficiency of the 


age in which we are living—Judge John J. Parker. 


| 
ey 
| 
i 


124 FLORIDA LAW JOURNAL 


(mec Covrments 


Contributed by the students of the law schools of the University of Florida, 
John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 
Dean Thomas F. Lambert, Stetson 
James W,. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 


Students of Nathan P. Bryan College of Law, University of Florida 


JOINT WILLS—DEVISE OF LAND HELD BY THE ENTIRETY—SUBSE- 
QUENT REMARRIAGE AS REVOCATION—EFFECT OF FAILURE TO PROBATE 
AFTER DEATH OF SURVIVOR—A husband and wife executed what purported to 
be their joint last will thereby attempting to devise to a third person real property, the 
title to which was vested in them as tenants by the entirety. Subsequently the husband 
died and the instrument was probated as his will. The surviving wife thereafter re- 
married and later died, leaving her second husband as her sole surviving heir. The will 
was never probated as to the wife. The plaintiff, as sole heir of the wife, brought suit 
to quiet the title. The defendant, as grantee in a conveyance from the devisee of the 
joint will, sought by way of counterclaim a decree that the title was vested in him. 
From a decree in favor of the defendant, the plaintiff appealed. Held, that the defendant 
did not have title, since the joint will was ineffectual to pass title unless probated after 
the death of the surviving wife. Decree reversed for further proceedings, Justices 
Terrell and Chapman dissenting. Hall v. Roberts et al., 146 Fla. 444, 1 So. (2d) 579 
(1941). 


In general, the courts of all jurisdictions recognize and sustain the validity of joint 
wills,' even though the property devised is held as an estate by the entirety.2. A joint 
will is one where the same instrument is made the will of two or more testators, being 
jointly executed by them, and usually disposing of joint property. It is not necessarily 
mutual. The test by which a joint will is construed as mutual lies in whether it appears 
on the face of the will that the testators made such joint devise in pursuance of a contract, 
each in consideration of the other. Because of this contractual nature, it is sometimes 
said that a joint and mutual will becomes irrevocable after the death of one of the 
testators.s Probably a statement more in accord with principle is that the provisions 
of the contract may be specifically enforced in equity by the devisee after the death of 
the survivor, although the will may be revoked and consequently be not admissible to 
probate. This is not true of a joint will, for such a will is simply the individual will 
of each of the persons signing and is subject to the same rules that would apply if the 
wills were several. Consequently, during the lifetime of the survivor, the joint will 
is subject to all operations of law, and is revocable at the pleasure of the survivor.’ 
On the death of one of the testators, the joint will is subject to probate as his will, 
and unless subsequently revoked, it is subject to probate on the death of the survivor, 
no interest vesting in the devisee of the latter until then.* Therefore in the principle 
ease had the court construed the will as both joint and mutual, the question of a possible 
revocation by the surviving wife as well as the failure to probate after her death would 
have been immaterial and the trial court’s decision quieting title in the defendant as 
grantee of the devisee would have been correct. But the facts with reference to the 
will under consideration, which are not set out in the opinion, led the majority of the 
Supreme Court to construe the instrument to be joint rather than joint and mutual. 
Assuming this to be correct, there arises this interesting question, which was not discussed : 
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Did the subsequent remarriage of the surviving wife act as a revocation of the joint 
will by operation of law so as to deprive the devisee of his right to the property? At 
common law the marriage of a feme sole acted as a revocation of her will made prior 
thereto.2 However, it has been held that this common law rule is not applicable to a 
will executed by a married woman having statutory testamentary capacity who subse- 
quently becomes a widow and remarries, since the common law rule only purports to 
deal with a will made by a woman while single... The Supreme Court of Florida in 
the case of Colcord v. Conroy" not only recognized the distinction that the common law 
rule is not applicable to the wills exeuted by married women with testamentary 
capacity, but went further and declared the rule to be totally inapplicable with the 
statutory changes in the marital status of women.'2 Hence, in this state it is settled 
that the subsequent marriage of a woman will not ipso facto as at common law revoke 
her will.) In accord with fundamental common law principles, however, it was further 
held in Colcord v. Comroy that a total alteration in the testatrix’s cireumstances revokes 
her will by operation of law, and that under the statute making a husband the heir of 
his wife, the marriage of a woman has this effect. The same result is reached but the 
correct common law principle is applied. It is submitted that had the court applied 
the Coleord-Conroy rule to the principle case, the remarriage by the same reasoning 
would constitute a revocation of the will by operation of law.* The wife having died 
intestate with no children, the plaintiff husband would take title to the property as her 
sole heir under the laws of descent in effect in this state prior to the enactment of 
the Florida Probate Act.s If her death was subsequent to the effective date of that act, 
the same result would follow, since it, while abrogating the common law by providing 
that no subsequent marriage shall revoke the will of any person, provides that title shall 
pass to the surviving spouse in such proportion as if the testator had died intestate.'¢ 
Although the reversal of the decree for the defendant might have been based on the 
ground that the subsequent marriage revoked the will, the Supreme Court chose to decide 
the principle case on the procedural ground that probate after the death of the surviving 
wife was necessary before title could be established in the defendant. The will was 
construed to be joint and therefore the law of single wills governs. In recognition of 
this fact, the Supreme Court applied the rule that is well settled in this state to the 
effect that a will must be probated after the death of the surviving testator before its 
validity ean be established or title pass thereunder.” It is submitted that this is correct. 


Irving Cypen 


1. In re Lage, 19 F. (2d) 153 (N. D. Iowa 1927); Hays et al. v. Jones et al., 122 Fla. 67, 167 
So. 841 (1935) (by implication); Thompson, Law of Wills (2d ed. 1936) 55; (1934) 19 Minn. 
L. Rev. 95. Contra: Ervin v. Shelby’s Heirs, 146 La. 573, 83 So. 835 (1920) (by statute). 

2. Hays et al. v. Jones et al., 122 Fla. 67, 167 So. 841 (1935) (by implication); Popejoy v. 
Peters, 173 Tenn. 484, 121 S. W. (2d) 538 (1938). But cf. Epperson v. White, 156 Tenn. 
155, 299 S. W..812 (1927). 

3. Frazier et al. v. Patterson et al., 243 Ill. 80, 90 N. E. 216 (1909); Thompson, loc. cit. supra 
note 2; cf. Deseumeur v. Rondel, 74 Atl. 705, 76 N. J. Eq. 394 (1909). 

4. Frazier et al. v. Patterson et al., 243 Ill. 80, 90 N. E. 216 (1909); Anderson et al. v. Anderson 
et al., 181 Iowa 578, 164 N. W. 1042 (1917); cf. Wranger et al. v. Marr et al., 257 Mo. 482, 
165 S. W. 1027 (1914). 

5. Curry v. Cotton, 356 Ill. 583, 191 N. E. 307 (1934); 4 Tiffany, Real Property (3d ed. 1939) 
§ 1098; (1939) 26 Va. L. Rev. 203. 

6. In re Roll, 193 Cal. 594, 226 Pac. 608 (1924); accord, Underwood v. Meyer, 107 W. Va. 57, 
146 S. E. 896 (1929). But cf. McGinley’s Estate 257 Pa. 478, 101 Atl. 807 (1917). 

7. In re Cawley’s Estate, 136 Pa. 628, 20 Atl. 567 (1890); Wyche et al. v. Clapp, 43 Tex. 543; 
Note (1925) 43 A. L. R. 1020 

8. Hill v. Godwin, 120 Miss. 83, 81 So. 790 (1919); In re Davis, 120 N. C. 9, 26 S. E. 636 (1897). 

9. Donaldson v. Hall, 106 Minn. 502, 119 N. W. 219 (1909); Redfearn, Wills and Administration 
of Estates in Florida (1933) § 90; see Colcord v. Conroy, 40 Fla. 97, 23 So. 561 (1898). 
But cf. Hastings v. Day, 151 Iowa 39, 130 N. W. 134 (1911). 

10. In re McLarney’s Estate, 153 N. Y. 416, 47 N. E. 817 (1897). 

11. 40 Fla. 97, 23 So. 561 (1898). 

12. Fla. Comp. Gen. Laws Ann. (Skillman, 1927) §§ 5438, 5866. 

13. See Easterlin v. Easterlin, 62 Fla. 468, 469, 56 So. 688 (1911). 

14. Accord, Brown v. Scherrer, 5 Col. App. 255, 38 Pac. 427 (1894), aff’d, 21 Colo. 481, 42 Pac. 
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668 (1895); Tyler v. Tyler et al., 19 Ill. 151 (1857); In re Teopfer’s Estate, 12 N. M. 372, 
78 Pac. 53 (1904; see Hoy v. Hoy, 98 Miss. 732, 48 So. 903 (1909). Contra: In re Smith’s 
Estate, 55 Wyo. 181, 97 P. (2d) 677 (1940). 

15. Fla. Comp. Gen. Laws Ann. (Skillman, 1927) § 5483. 

16. Fla. Comp. Gen. Laws Ann. (Skillman, Supp. 1936) §§ 5477 (7), 5477 (11), 5480 (1); accord, 
In re Suarez’s Estate, 145 Fla. 183, 198 So. 829 (1940); Redfearn, lo. cit. supra note 10. 

17. Fla. Comp. Gen. Laws Ann. (Skillman, 1927) § 5474; Fla. Comp. Gen. Laws Ann. (Skillman, 
Supp. 1926) § 5541 (62); accord, Marx et al. v. Loeb, 228 Ala. 196, 153 So. 266 (1934); 
Virginia Trust Co. v. Buford, 123 Miss. 572 (1920), app. denied 123 Miss. 572, 86 So. 516 
(1920). Contra: Northrop v. Columbian Lumber Co., 186 Fed. 770 (C. C. A. 5th, 1911) 
(common-law rule). 


ESTATE BY THE ENTIRETY— EFFECT OF DIVORCE — RESULTING 
TRUSTS — During the seventeen years of their marriage the complainant aided her 
husband, the defendant, in the conduct of his business. The considerable property 
accumulated through their combined efforts during this period was taken in their names 
jointly. The complainant obtained a decree of divorce awarding her twenty dollars 
a week for the support of the only child of the marriage but requiring her to convey to 
the defendant her interest in the property acquired during coverture. From the latter 
part of the decree the complainant appealed. Held, that when title to property bought 
by a husband is deeded to him and his wife jointly, an estate by the entirety is created 
and a gift to her of an interest therein is presumed unless a contrary intent is shown; 
that when a wife contributes money or labor to the acquisition of property, she has a 
special equity in it; and that divorce terminates an estate by the entirety and converts 
the husband and wife into joint tenants or tenants in common. Decree reversed. Strauss 
v. Strauss, 3 So. (2d) 727 (Fla. 1941). 


Tenancies by the entirety exist in Florida by virtue of the common law and have 
not been abolished by statutes affecting joint tenancies and married women’s property.' 
As is stated by the court, a gift of an interest to the wife is presumed when a deed is 
made to a husband and wife jointly and the husband pays the consideration.2. This result 
is reached because of the rule that where the payor of the consideration is so related 
to the person to whom title is conveyed that he is under a duty to support the grantee, 
the presumption of a resulting trust for the former does not prevail.2 The transaction 
is regarded as an advancement or gift, unless, according to the weight of authority, a 
contrary intention is established. Similarly, where a wife pays the consideration and 
has title taken in her name and that of her husband, a gift of an interest to the husband 
is presumed, since the form of the transaction indicates that she intends to secure for 
herself merely an interest as tenant by the entirety... Where both parties furnish the 
consideration and title is taken in the names of both, it has been held that no trust 
results for either. In all eases the controlling presumption is based on the supposed 
intent of the parties, since that intent determines whether a resulting trust arises.” It is 
held in Florida that for a wife to have a special equity in jointly acquired property, 
other than her interest in an estate by the entirety, her contribution of funds or labor 
must be in excess of that called for by her marital obligations.e The present case seems 
to be the first one involving an estate by the entirety in which the Florida Court has 
referred to the rule that “ . . . when the wife contributes money or labor over a period 
of years to the acquisition of property, she acquires a peculiar equity in it which may 
be enforced.” This principle is applitable to a situation where the contribution of a 
wife to the obtaining of an estate by the entirety is in excess of one-half of the purchase 
price, for in such a case a resulting trust to that extent arises in her favor. Where 
her contribution is less than that fraction, the presumption that her husband intended 
a gift to her entitles her to an interest as a tenant by the entirety;'° and upon divorce, 
as announced in the instant ease, she becomes a joint tenant or tenant in common." 
It is evident, therefore, that whether the contribution of the complainant was greater 
or less than one-half of the purchase price of the property, the portion of the decree 
requiring her to convey her interest to her husband was properly reversed. 


Worth Dexter, Jr. 
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1. Merrill v. Adkins, 131 Fla. 478, 180 So. 41 (1938); Menendez v. Rodriguez, 106 Fla. 214, 
143 So. 223 (1932); Bailey v. Smith, 89 Fla. 303, 103 So. 833 (1925); English v. English, 
66 Fla. 427, 63 So. 822 (1913). 

2. RESTATEMENT, TRUSTS (1935) §442; BOGERT, HANDBOOK OF THE LAW OF TRUSTS 
(1921) 109, 110; 1 PERRY, TRUSTS AND TRUSTEES (7th ed. 1929) §143. 

3. BOGERT, op. cit. supra note 2, at 109, 110. 

4. BOGERT, TRUSTS AND TRUSTEES (1935) §459; 1 PERRY, op. cit. supra note 2, (147. 

5. Lux v. Hoff, 47 Ill. 425, 95 Am. Dec. 502 (1868); Reed v. Reed, 109 Md. 690, 72 Atl. 414 
(1909); Haugewood v. Britain, 273 Mo. 89, 199 S. W. 950 (1917); RESTATEMENT, TRUSTS 
(1935) §441, comment E; BOGERT, op. cit. supra note 2, at 111. 

6. Walker v. Walker, 369 Ill. 627, 17 N. E. (2d) 567 (1939), cert. denied, 306 U. S. 657 (1939). 

7. Smith v. Smith, 143 Fla. 159, 196 So. 409 (1940); 1 PERRY, op. cit. supra note 2, $124; 

Scott, Resulting Trusts on Purchase of Land (1927) 40 HARV. L. REV. 669. 

. Heath v. Heath, 103 Fla. 1071, 188 So. 796 (1932). 


. Moss v. Ardrey, 260 Mo. 595, 169 S. W. 6 (1914); 2 TIFFANY, REAL PROPERTY (3d ed. 
1939) 2238. 


10. See note 2 supra. 
11. 2 TIFFANY, op. cit. supra note 9, $436; Notes (1929) 59 A. L. R. 718, (1928) 52 A. L. R, 890, 
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POLICE POWER WITH REFERENCE TO TAKING SPONGES — ARREST 
WITHOUT A WARRANT FOR MISDEMEANOR — USE OF FORCE IN RESIST- 
ING UNLAWFUL ARREST — The defendant was indicted for assaulting and resisting 
a deputy sheriff who sought without a warrant to arrest him for an alleged violation 
of a statute! that made punishable by fine “ .. . in the sum not exceeding five hundred 
dollars, or by imprisonment not exceeding one year, or by both such fine and imprison- 
ment,” the use of diving apparatus for the taking of commercial sponges from waters 
within the territorial limits of Florida. The preponderence of the evidence was to the 
effect that the defendant was, when within sight of the officer, beyond those limits; and 
the record failed to show that he had in the presence of the officer used diving apparatus 
for taking sponges. From his conviction, the defendant appealed. Held, that the at- 
tempted arrest was without authority of law and that the defendant committed no offense 
in resisting it. Judgment reversed, Justices Chapman and Adams dissenting. Gay v. 
State, 3 So. (2d) 514 (Fla. 1941). 


The decision is correct. It has been held that the provision of the state constitution? 
fixing the boundary of Florida in the Gulf of Mexico at a distance of three leagues from 
land empowers the state to regulate the taking of sponges within the territorial limits 
thus established. It has been held also that, in the absence of conflicting federal legis- 
lation, a state can govern the conduct of its citizens beyond its borders with respect to 
taking sponges in adjacent waters. Sinee the statute the defendant was charged with 
having violated prohibited only the use of diving apparatus within the territorial limits 
of the state, however, acts that he committed beyond those limits would furnish no justifi- 
cation for the attempt to arrest him; and he was beyond those limits when within sight 
of the officer. When a Florida statute prescribes imprisonment, as does the one under 
consideration, without expressly directing it to be in the state prison, the sentence is 
to be served in the county jail.s Consequently, a violation of the act is a misdemeanor, 
since in Florida no offense is a felony unless it is punishable by death or by ineareeration 
in the state prison,* or is designated in the statute as a felony, in which case a provision 
for imprisonment without other designation is construed to mean confinement in the 
state prison.? Even if the defendant violated the act by taking sponges within the 
prohibited limits, he did not do so in the presence of the officer, and therefore under 
the rule prevailing in Florida, the attempt to arrest him for a misdemeanor without a 
warrant was improper. Consequently, he was justified in using as much reasonable 
foree, short of employing or offering to employ a deadly weapon, as was necessary to 
prevent his arrest.? 


Joseph Lee Geiger 


1. FLA. COMP. GEN. LAWS ANN. (Skillman, 1927) §8087. 
2. FLA. CONST. ART. 1. 


3. Skiriotes v. State, 144 Fla. 220, 197 So. 736 (1940); Comment (1941) 15 FLA. L. J. 68. 
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. Skiriotes v. Florida, 313 U. S. 69 (1941); Accord, The Hamilton, 207 U. S. 398 (1907). 

. FLA. COMP. GEN. LAWS ANN. (Skillman, 1927) §7103. 

. FLA. CONST. ART. XVI, §25; FLA. COMP. GEN. LAWS ANN. (Skillman, 1927) §7105. 

. Chapman, Superintendent of State Prison, v. Lake, 112 Fla. 746, 151 So. 399 (1932). 

. FLA. COMP. GEN. LAWS ANN. (Skillman, 1927) §8323; Malone v. Howell, 140 Fla. 693, 
192 So. 224 (19389). 

. Roberson v. State, 43 Fla. 156, 29 So. 535 (1901). 


NOTE: In making up the January Law Journal the printer inadvertently dropped 
the name of Francis X. Carmody from the article entitled “Jurisdiction to Award Custody 
of Children” which Mr. Carmody prepared. This inadvertance is regretted. 


Notice to Members in Military Service 


The Board of Governors has voted to retain all members of the Associ- 
ation in good standing without the payment of any further dues during the 
time they are in the service. The Florida Law Journal will be sent without 
charge to all such members but experience has shown that the members in 
service are moving around so rapidly that most of them fail to get the JouRNAL. 
The JouRNAL will be sent each month on receipt of the following information : 


Name Rank 


Home Address 


Military Address 
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